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BRIEF FOR THs APPELLANTS 


OT APS so AS yecr te DetenuIT.s 
STATE ENT TF ISSUES PRESENTS SD 


I. Whether the District Court erred in denying apoellants’ 


motion tO suD>ress or return the proverty seized on the ground that the 


7h 
wi. 


arrest and search were uniaw > 


AJ Whether the warrantless arrest and subsequent 


warrantless search of appellants and appellant Cunningham's 


car were unlawful because there was no Drobable cause for 


the arrest and search. 
Whether, assuming the warrantless arrest was 


R 
= 


tawful, the warrantless search oi anpellant Cunningham's 


car was unlawful. 
H. Whether the District Court erred in denying appellants’ motion 
to acquit on the ground that appellants had been prejudiced by references in 


the indictment, the prosecutor's opening statement, and the testimony of the 
Government's witnesses, to the alleged theft of property from: the nearby 


apartment of (ir. i“orris Crump who did not subsequently appear as a 


complaining witness. 
Ill. VWhether the District Court erred in denying apzellants’ motion 


to acquit on the ground that the Government had failed to prove that the fair 
market value of the items allegedly stolen from !/rs. Gertrude iy Smith's 


apartment exceeded 3106 at the time of the alleged thet. 
In accordance with Rule 2(d) of the Genera! Rules of this Courct 


appellants state that this case is before the Court for the first time on the 


merits. This Court has jurisdiction under 26 U.S.C. 1271. 


References to Rulings. 


e appellants refer the Court to the rulings of the United States 


District Court for the District of Columbia, Criminal Case .‘o. ‘276-80, 
February 26 and 27, 1967, Transcrizt pages: 24-26, 131-132, 213, 214-216, 
215-222. Additionally, apvelants refer this Court to the judgments and 
commitments entered in that above-numbered case on April es 196. 
STATEWEAT CF THE CASE | 

Nos. 23, C73 and 23, 074 are before this Court on appeals by 
Robert Cunningham and Arthur L. Thaxton from the judgment of the United 
States District Court for the District of Columbia (5.J. John H. Pratt) in 
Case Crimimal No. 276-60, entered against appellants on February 27, 1857. 
Appellant Cunningham was found guilty of violating Title 22 D.C. Code 
Sections 1801{b) and 2221 (1967) (counts 5 and 6 of the ee Appellant 
Thaxton was found guilty of violating Title 22 5.C. Code Sections 1801{b), 
2201 and 3204 (1967) (counts 5, 6 and > of the indictment). , 

Cunningham was sentenced to 4 to 15 years On count 5 of the indict- 
ment and 2 to 6 years on count 6 of the indictment, sentences to run con- 
currently. Thaxton was sentenced to 4 to 15 years on count 5; 2 to 6 years 
on count 6; 1 to 3 years on count 3, sentences to run concurrently. Neither 
has begun to serve his sentence under the judgment appealed from. 

STATENMENT OF FACTS i 
A. The Arrest and Search 

The Greenway Apartment Complex in Southeast Washington, DICs 
consists of 72 apartment buildings, each of which contains 10 to ll apartments 
(Tr. 19). On the block bordered by East Capitol Street, Minnesota Avenue, 
T/ References designated "Tr." refer to the Transcript of testimony ani 


Criminal Case No. 276-Se. 
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, A Street and Thirty-Fifth Street, Southeast, there are from 12 to 20 such 
apartment buildings (Tr. N4-l, 143). 

On January 12, 19So, 2 carpenter working in one of these buildings - 
3510 A. Street - noticed that the door on an apartment located on the first floor 
of the building - Apt. 101, leased to i rs. Gertrude i.. Smith - had aparently 
been forced open, and he reported this to Percy Givens, Jr., the Greenway 
security officer (Tr. 122). Givens entered the apartment and observed that 
things were "scattered all over the olacel! Tr. 141). He could not tell, however, 
whether anything had been taken, because, as he testified, 'I didn't live there. 
lhad never been in the avartment befor 3 (Tr. 14). 

He spoke to the carpenter and to Ricky Padgett, a maintenance 
employee who had been woriing in the hallway of the building (Tr. 10)). At 
about 12-33 5.m. that day, Padgett had seen 2 men in the hallway of an adjacent 
building which faced 3512 A Street, but which was some 30 to 49 feet away from 
the doorway in which Padgett was standing (Tr. 15-15, 101). Padgett observed 
these 2 men come down the steps and go out the bac way of that building 
(Tr. 1°}. He recalled that one of these men was wearing orange pants and a 
black leather jacket (Tr. 102). Although he had observed these men for only 
“three or four seconds”’ he recalled that the men were not carrying anything 
(Tr. lil-112). As Padgett further testified, there are many people walking in 
and about these buildinzs during the daytime, and there was, he thought, 


nothing unusual in these men being there (Tr. 119, 16). 


Security officer Givens asked Padgett if he had "Seen anyone!’ and 
2 


2/ 
Padgett apparently reported that he had seea 2 men, one of whom was wearing 
orange pants and a leather jacket (Tr. 123-124). 
2/7 There is in the record no actual detailed account by either Padgett or = 
Givens of the text of this conversation (Cf. 196). 
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At about 1:12 3.m. volice o%ficer William L. Sampson Lecter a 
call from the police dispatcher directing him to 3510 A Street (Tr. 166). When 
he arrived, he was shown the door to Anartment 151 and observed that it had 
been pried open (Tr. 165-157). In the company of security officer Givens, 
Padgett, and the carpenter, officer Sampson entered the apartment where he 


ZO 


noticed that a stereo without legs had been propped us ona sofa (Tr. 183). 
¥ | 
Sampson then talked to 2adgett and Sivens {Tr. 16S). Shortly afterward, 
Samnson and Givens went to the front doorway of 3510 A. Street (Tr. 126-128, 
| 


ohne jt : = * enero : 
172). As Sampson testified, "I was being briefed by {security} officer Givens 


about the subjects in question and clothing when he said, ‘There they are, ‘ and 


pointed. “ (Tr. 174). Sampson then turned around and looked north to =ast 
Capitol Street - about $C feet away (Tr. 127) - where he saw “nwo subjects 
carrying what appeared to be a corfee table" (Tr. 175). | 

Sampson and Givens got into the police car and drove s East 
Capitol Street where they saw 2 men in the process of putting a piece of 
furniture (a stereo) into a two-door automobile (Tr. 122-129, 175, 177). Both 
men were standing outside the car (Tr. 17£-17S). Sampson directed Givens 
to go to the rear of the suspects’ car, and he, Sampson, went to the front of 
the car (Tr. 130, 179). Both Givens and Sampson had drawa their guns (Tr. 13°, 
179}. Sampson “advised the subjects of their arrest and for what reason” 


(Tr. 120). At the time of the arrest, appellant Cunningham, who was wearing 


jeans and a long brown coat, and appellant Thaxton, who was wearing orange 


37 Again, the text of the conversation with Padgett does not appear on the 
record. Sampson testified only that he spoke to Padgett briefly before he 
arrested the defendants (Tr. 159, cf. Tr. 36). 
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Tears and a dar’ coat, were standing by the oven door of the car (Tr. 


2 en iT) . = Zs 
Sivens searched Thaxton while Samson covered him” {Tr. ll). They found 


i 


a .4¢ caliber pistol on Thaxton (Tr. 133, 1cl). Searching the automobile, 
Sivens and Sampson! found screwdrivers on the floor of the car (Tr. ¢3, 134- 
In the automobile they also found a green suitcase inside of which was a 
Inside the trun of the car Sam son found several bottles of 


coloscne which were, in turn, inside a pillow case (Tr. 1¢d-189, 194-195). 


npartment of the car, Sampson found some furniture legs 


3. The .. otion To Suppress 

Counsel for the aovellants moved before trial to suppress or return 
the proverty seized on the ground that there had been no probable cause for 
the arrest, and that the subsequent warrantless search was, therefore, invalid. 
Due to the difficulty of obtaining witnesses, the motion was heard at time of 
trial (Tr. 3, 75-84}. The Court (>.J. John H. Pratt) denied the motion, holding 
that “there was an arrest made upon probable cause” and that ‘the search was 
incidental to a valid arrest; and, therefore, a proper search" (Tr. 34-36). 

The Court, in suoport of its holdings, found as follows (Tr. 05-26): 


vith resnect to the matter of probable cause it seems to 
me that, based on the totality of all the circumstances, the 
police acted prudently and reasonabiy. They knew that a 
robbery had just taken place, they knew that the narticular 
apartment comslex was having robberies all the time. They 
had a desctriction of the veople thar left the adjacent apartment 
building at the time the robbery at 3510 A Street occurred. 
And while they were discussing this matter, they see these 
same two individuals, with distinctive costumes, walking out 
the apartrnent house, across the courtyard, toting a piece of 
furniture. 


It seers to me that it would have been utterly impractical 
for them to have been required to obtain a warrant. It would 
have been danzerous Zor them to do it, and there would probably 
be a loss of the evidence. 
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As far as tnis matter is concerned about the potice 
moving in with their pistols drawn, and all of that, it occurs to 
me that Cfficer Sampson and !.r. Givens are here today because 
they did what they did instead of questioning first, as suggested, 
a person having on him a loaded . 44 caliber revolver. | 


So much for the matter of the arrest. 


As far as the search is concerned, I think, under the 
Adams case, it is pretty clear that less stringent limitations 
are required to warrant a search of an automobile, as:compared 
with a house. 


The Fourth Amendment is designed to protect privacy 
and not pronerty. And ail that is required to be shown, I 
think, is that the automobile is in the 2ossession of and under 
the control of the individual charged with owning it. One 
individual is in the car, and they are putting furniture |in the 
car. It seems to me that it is clear that the automobile is 
within the immediate control of the person whose car was 
searched. 


For all of the foregoing reasons, I will deny the motion 
to suppress. 


C. The Indictment_ 


At the onset of the trial, the prosecutor read the following grand 


jury indictment to the jury (Tr. 92-93): 


Now, the Grand Jury charges that: On or about: 
January 12, 163, here in the District of Columbia, Robert 
Cunningham, also known as Robert Watkins, and Arthur ibs 
Thaxton entered the apartment of Gertrude 2". Smith, with 
the intent to steal the property of another. 


The next count of the indictment reads: 


On or about January 12, 196, within the District of 
Columbia, Robert Cunningham, also known as Sobert V/atkins 
and Arthur L. Thaxton stole property of Gertrude ii. Smith 
of the value of about $248.50, consisting of one coat of the 
value of $189, one suitcase of the value of $15, stereo parts 
of the value of $10, whiskey of the value of [1C, one bottle 
of cologne of the value of $6, one pillow case of the value of 
52 cents, and $1o in money. 
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The next count reads: 


On or about January 12, i360, within the District of 
Columbia. Robert Cunninzham, also known as nobert Y/atkins, 
and Arthur L. Thaxton entered the apartment of : -orris Crump 
with intent to steal sroverty of another. 


ft further reads that: 

Cn or about january 12, 1960, within the Cistrict of 
Columbia, Zobert Cunningham, also known as Robert \/atkins, 
and Arthur L. Thaxton stole proverty of i:orris Crump of the 
value of about 2327.75, consisting of one television set of the 
value of 5200, one stereo of the value of $lo°, two watches of 
the value of $29.35, one finger ring of the value ox $l, one pair 


a 


of zloves of the value of $2, and one pistol of the value of $15. 
The ninth count of the indictment reads that: 
Cn or about January 12, 1°62, within the District of 
Columbia, Arthur L. Thaxton did carry openly and concealed 
on Or about his verson, a dangerous weapon, capable of being 
so concealed, that is, a Distol, without a license therefor issued 
as provided by law. 


1. The count relating to the theft of property 


belonging to ..orris Crump 
As shown, suzra, two of the counts in the indictment related to 
the brea‘cing and entering and the theft of proverty from the apartment of 
horris Crump. On April 25, 1960, apvellant Thaxton moved, inter alia, 
to sever these counts from those relating to the theft of goods from |/rs. 
Smith's apartment. The Court J. Sessell) denied this portion of the motion 


4 
to sever onifay 17, 1262. 


4/ The Court did sever counts S through 2 from the rest of the counts in 
the indictment. Later, on April 1, 1969, counts 1 through 4 were dismissed. 


In its opening remarks to the jury, the prosecution made reference 
to these charges. Government counsel related that the police officer had 


observed the appellants across the quaduangle, in the ceneral area of 351 
| 
Zast Capitol Street" (Tr. 35). | 


The prosecutor continued (Tr. 96-97): 
This evidence will further show that upon investigation 

of the building at 3511 Zast Canitol Street, again one of these 
Greenway] apartment buildings, that things were taken from 


the apartment of ivr. l4orris Crump. 


Mr. ivorris Crump will certainly be here to testify 
as to the things that were taken, specifically a .4« caliber 
Snglish bulldog istol, identified as his own. 


The evidence will show that at the time of his arrest, 
ivir. Thaxton, upon being searched by the police officers, that 
this gun was recovered on i.r. Thaxton’s Derson, and that it 
was loaded. | 

The evidence will further show that screwdrivers 
were recovered at the scene of the automobile by the police 
officers after the defendants were placed under arrest Sais 


The evidence will show that the officer took the screw- 
drivers and went back to the two apartments so specified in the 
indictment, and that the grooving of the screwdrivers fitted and 
matched or was very similar to the marxings on the door and 
in the wood area of these apartment doors. 


As I stated the indictment as read to you is not 
evidence. What I have just told you is not evidence.: It is 
what the Government intends to prove and is hoping to prove 
you beyond a reasonable doubt. 

In effect, the Government intends to prove the 
burglary of irs. Gertrude Smith's apartment, of Mr. 
Crump's apartment, the grand larceny - that would be 
in excess of $100 - by way of the items taken from 
\.-rs. Smith's apartment; and also the grand larceny: by way 
of items taken from |r. Crump's apartment. 


The Government indicated it expected Crump to be present and to 


testify on the second day of the trial (Tr. 117). Subsequently, Sampson and 
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Givens testified that when they first saw the appellants they (the appellants) 
were carrying 2 piece of furniture in the courtyard of 3511 =ast Capitol Street 
{the building in which Crump's apartment is located), (Tr. 126-127, 128-129, 

These wimesses also testified as t0 the distance between 351C A 
Street (where burs. Smith's avartment is located) and 3511 East Capitol Street 
(Tr. 127-128, 143, 173). Counsel for appellant Cunningham objected to evidence 
linking appellants to the theft of items from Crump’s apartment until the Govern- 
ment displayed its ability to produce complainant Crum) (Tr. 131-132). The 
Court responded, *Crum2’s name hasn't been mentioned,” and rejected 
counsel's contention that Givens’ testimony would prejudicially link appellants 
with the Crump theft (Tr. 132). Givens then testified that there were “about 
52 housebreakings out there“ (Tr. 139, 146-147). 

At the second day of the trial, the Government indicated that Crump 
would be “brought in” that afternoon (Tr. 185-186}. Later, the Government 
asked whether it should go “into the Crump testimony" even though, “[hle is 
not here at the present time” (Tr. 193). The Court responded, *! have this 
feeling: If we are going to have Mr. Crump here, we had better have him 
first {id.}. Subsequently, the Government admitted it was unable to persuade 


Crump to appear voluntarily as a witness for the prosecution and indicated its 


willingness to “serve an attachment, if the Court so wishes ir! (Tr. 295-296). 


At the Court's suggestion, the Government dropped its efforts to compel 
Crump's appearance, and indicated it would move to dismiss counts 7 and 8 
which related to the theft of Crump’s proverty (Tr. 296). 

Counsels for anoellants both moved to acquit on the ground that 


introduction of the facts surrounding the alleged burglary of Mr. Crump’s 


apartment in the indictment, the prosecution s opening statem sent, and the 
testimony of the Government's witnesses was prejudicial (Tr. 215-222 The 
Court denied these motions,and noted and denied counsels’ exceptions to this 
ruling (Tr. 222). i 

The Court subsequently instructed the jury, in relevant part, as 
follows (Tr. 224-225): 


Ladies and gentlemen of the jury, this case, as we 
explained to you, originally consisted of five separate counts 
against these two defendants, and they were numbered 5, 6, 
Txt 8 and ¢. 

Two of the counts have been dismissed during the 
trial, and no testimony or evidence was offered with | 
respect to those counts. 

| 

You are not to speculate as to why those counts were 
dismissed. 


The indictment: Proof of items and the 


value of ‘Of items s allegedly stolen t by 


appellants ‘from ALS. “Smith s | apartment 
The indictment, as shown, supra, lists the following items and 
their valuation (Tr. 32): : 
(1) “one coat of the value of 3189” 
(2) “one suitcase of the value of $15” 
(3) “stereo parts of the value of $10" 
(4) “whiskey of the value of $10" 


(5) “one bottle of cologne of the value of $6” | 


(6) “one pillow case of the value of SO cents”) 


(7) *S$IS in money.’ 
In its opening statement, the prosecution referred to, the items set 
out in the indictment (Tr. 95) and stated that it intended to prove that the 
| 
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items taxea from rs. Smith's apartment exceeded 91°? 


At the triai, evidence relating to the valuation of the items was 
introduced. Thus, . rs. Smith testified that more than one year before the 
theft she had purchased the coat for 5135; that the suitcase stolen from her was 
one of a three-Diece set which she had purchased a month before the robbery 


TAD 


for 339.95; that she valued the stereo legs at about $l each; that the three 
bottles of liovor had cost her about $15 (Tr. 153-154, 155-157, eo 

Later in the course of the trial, irs. Smith brought in a receipt 
which stated that the coat had been purchased for $135 on December 31, 1556 
(Tr. 211-217; Government's <x. 13). Counsel for appellant Cunningham objected 
to the admission of this evidence and contended that the Government had the 
burden of proving the fair market vaiue of the item at the time of its alleged 


theft, January 12, 1962 (Tr. 213-217}. The Court concluded that this was a 


judgment for the jury to make {id.). i/rs. Smith admitted that she had worn 


the coat *about six times, I imagine” --- in spring and fall of 1967 and in 


January, 1962 (Tr. 217-218). 

Counsels for the apvellants moved to acquit on the ground that the 
Government had failed to prove the fair market value of the items allegedly 
taken by appellants was in excess of $100 (Tr. 220-221). The Court denied 
the motion as being without merit, and noted but denied counsels’ exceptions 
to the Court’s ruling (Tr. 222). 

57 so valuation was given for the cologne or the pillow case and Officer = ~ 


Sampson indicated that the $12 in half dollars which |v rs. Smith had 
reported stolen (Tr. 153), had not been recovered (Tr. 199). 
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follows: 


The Court's instructions to the jury read, in relevant :part, as 


The essential elements of the offense of zrand larceny, 
each of which the Government must prove beyond a reasonable 
doubt, are five in number: 


* * * 


Fifth: That the property so taken was of the amount 
or value of $1°2 or more (Tr. 235). 


* * * 


Now, if you find beyond a reasonable doubt that 
the defendants took property of the complainant against 
the will of the complainant and carried it away without 
right to do so, with specific intent to steal it, but that 
the value has not been »roved beyond a reasonable doubt 
to be a hundred dollars or more, then you may find | 
defendants guilty of petty larceny (Tr. 236-237) (See; 
also Tr. 242). 


* * * 


If you find beyond a reasonable doubt that the 
defendants were in exclusive possession of property of the 
complainant, and this property had recently been stolen, 
and that the defendants' possession of the property on the 
date in question and under the circumstances in question 
has not been satisfactorily explained, then you may, if you 
see fit to do so, infer therefrom that the defendants are 
guilty of grand larceny; or if you find that it is less than a 
hundred dollars, guilty of petty larceny (Tr. 238 -239)). 


THE DISTRICT COURT ERRED LN DENYING 
APPELLA NTS’ MOTIC.1 TO SUFPRESS OR 
RET TURN THE PROPERTY SEIZED ON THE 

ROUN 5 THAT THE ARREST A.D SEARCH 
¥ ‘ERE UNLAWFUL 


A. The warrantless arrest and subsequent_ 


‘warrantless si search of 3 appellants and 


anpellant Cuaningham’s s ‘car were unlawful 


because there was To probable c cause for_ 
the arrest and search 


It is too well settled to require extensive citation that the consti- 
tutional validity of 2 search incident to an arrest devends on the constitutional 
validity of the arrest. Beck v. State of Chio, 379 U.S. 89, 35-S1 (1964); 

Mer v. California, 374 U.S. 23, 34-35 (1963) and cases there cited. And, 
the lawfulness of the arrest without warrant, in turn, depends upon whether, 
at the time the arrest was made the officer had probable cause to make it, 
that is, whether at that moment the facts and circumstances within his know - 
ledge and of which he had trustworthy information were sufficient to warrant 


a prudent man in believing that the suspect had committed or was committing 


acrime. Beck v. State of Chio, supra, 377 U.S. at 91-92; Ker v. California, 


supra, 374 U.S. at 34-35; Brinegar v. United States, 33€ U.S. 16°, 175-175 
(1349). 

The facts here, we submit, do not support the lower court's finding 
that there was probable cause for the appellants’ arrest. Consequently, the 
Court erred in denying apvellants’ motion to suppress the evidence seized 


pursuant to the subsequent search. 


Thus, as shown, supra, at the time of the appellants’ arrest 
neither volice officer Sampson nor security officer Givens knew what, if 
LON 


anything, had been taken from :.rs. Smith's apartment (Tr. 141, 166-156). 


They knew only that the door had marks on it and appeared to have been forced 


‘ 
open and that the contents of the apartment were “scattered all over the 


place"! (id. ) 
Neither Givens nor Sampson had seen the appellants § in or near the 
apartment, nor had they any reliable information that either of the appellants 
had been in that avartment building. Nowhere in the record is there a detailed 
account of the content of Padgett'’s statement to Sampson or his report to 
Givens (Sec. Tr. 123-124, 167, cf. 36). But, by his own testimony Padgett had 
merely observed appellants earlier that day in the haliway of an adjacent 
building -- some 30 or 4° feet from the building in which iv.rs. ‘Smith's apart- 
ment was located (Tr. 15-16, 101). Padgett testified that when he observed 
the appellants they were not carrying anything, that there are many people 
walking in and about these buildings during the daytime, and there was, he 
thought, nothing unusual in the appellants’ being there (Tr. 110, 1, 116). The 
only distinguishing feature about the appellants seems to have been the fact 
that one of the men -- Thaxton -- was wearing orange pants (Tr. 192, cf. 157}. 
Similarly, when Sampson and Givens first observed appellants they 
were about 90 feet away from the building where /.rs. Smith's apartment was 
located (Tr. 127). Appellants were carrying a piece of furniture at the time. 


Again, the only apparent feature of appellants which attracted the officers’ 


attention was that one of the men was wearing orange pants (ct 123, 174). 
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On these facts and these facts alone, officer Sampson drove to 
apvellant Cunningham's parked car, and, with security officer Givens’ 
assistance, placed both men under arrest. Clearly, these facts were not 
sufficient to supDort a reasonable belief of oolice officer Sampson that 
appellants were or had been engaged in illezal conduct. Compare, Draper v. 
United States, 350 U.S. 377 (959); Pendergrast v. United States, _ _U-S. 
App. 5.C. _ _, _ _F. 2d_ _ ___ (Case so. 21, 231, decided January 31, 
1967); Worthy v. United States, =s«U.S. App. D.C. , 409 F. 2d 10S, 
1156 (962); Davis v. United States, «U.S. App. D.C. ss BOF F. 2d 

2, 455-462 (decided Feb. 12, 1969); Macklin v. United States, _ __U.S. 
E. 2d 174, 176-177 (decided Feb. 12, 1969). 

There is, of course, 2 limited exception to the rule that a warrant- 
less search may be valid only if incident to a lawful arrest; the Supreme Court 
has recently permitted police officers to engage in a self-protective search for 
weapons even where there had been no probable cause to arrest the person 
searched. Terry v. Ohio, 372 U.S. 1 (1962). Although the Government here 
has justified the search on the theory that it was incident to a lawful arrest, we 


anticipate that they may urze, alternatively, that the search of appellants was 


constitutional under the doctrine announced in Terry. Consequently, a discussion 


of the decision in Terry is warranted. 

In that case, a detective on a downtown beat which he had been 
patrolling for many years, observed two strangers proceed alternately back 
and forth along an identical route, Dausing to stare in the same store window, 
which they did for a total of about 24 times. cach completion of the route was 


followed by a conference between the two on a corner, at one of which they were 
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joined by a third man who left swiftly. Suspecting the two men of “casing a job, 
a stick-up,” the officer followed them and saw them rejoin the third mana 
couple of blocks away in front of a store. The officer approached the three, 
identified himself as a »oliceman, and asked them their names. ‘The men 
“mumbled something", whereupon the officer patted down the ouceiae clothing 
of one of the men and found a pistol in his pocket. The officer ordered the 
three into the store, frisked them and seized a revolver from a second man’s 
overcoat pocket. In the State Courts, the defense had unsuccessfully moved 
to suppress the weapons thus seized. The Supreme Court upheld the denial 
of the motion to suvpress, holding the evidence to be admissible. 

The Court did not, however, permit police officers to search when- 
ever they suspect the person being questioned of having 2 weapon. 


[ I] n justifying the particular intrusion the police 
officer must be able to point to specific and articulate facts 
which, taken together with rational inferences from those 
facts, reasonably warrant that intrusion { foomote omitted] - 
The scheme of the Fourth Amendment becomes meaningful 
only when it is assured that at some point the conduct of 
those charged with enforcing the laws can be subjected to 
the more detached, neutral scrutiny of a judge who must 
evaluate the reasonableness of a particular search or 
seizure in light of the particular circumstances [ footnote 
omitted]. And in making that assessment it is imperative 
that the facts available to the officer at the moment of the 
seizure or the search “warrant a man of reasonable caution 
in the belief “that the action taken was appropriate. Cf. 
Carroll v. United States, 267 U.S. 132 ($25); Beck Vv. 
Ohio, 379 U.S. C5, [6-S7 1984). 


Terry v. Chio, supra, 392 U.S. at 21-22. 
Saree Ree | Somer | 


The facts, here, unlike those in Terry, do not warrant the intrusion, 
the search of appellants. At the time of the search appellants were standing 


outside appellant Cunningham's car. They had just been observed carrying a 


piece of furniture and putting it into the car -- conduct not, in itself, suspicious. 
-W7 - : 


— Ae aa ape 
Pie Oticer did not identity himsels 


and proceeded t9 question the aopellants 
as had the officer in Terry. Instead, he drew his gun, placed appellants under 
arrest, searched them and the car. 


As the Supreme Court was careful to note in Terry (id., at 


Je merely hold today that where a police officer 
observes unusual conduct which leads him reasonably to 
conclude in light of his exnerience that criminal activity 
may be afoot and that Dersons with whom he is dealing 
tay be armed and presently dangerous, where in the course 
of investizating this behavior he identifies himself as a 
policeman and maxes reasonable inquiries, and where 
nothing in the initial stages Of the encounter serves to 
diszel his reasonable fear for his own or others’ safety, 
he is entitled for the protection of himself and others in 
the area to conduct a careiully limited search of the outer 
clothing of such Dersons in an attempt to discover weapons 
which might be used to assault him. Such a search is a 
reasonable search under the Fourth Amendment, and any 
weanons seized may Droperly be introduced in evidence 
against the Derson from whom they were taken 


B.. Even assuming the warrantless arrest 


was lawful, the he warrantless : search of 
advellant ‘Cunningham $ car was “unlawf ul 


The Fourth Amendment provides: 


The right of the people to be secure in their Dersons, 
houses, pavers, and effects, against unreasonable searches 
and seizures, shail not be violated, and no warrants shall 
issue, but upon probable cause, supvorted by oath or 
affirmation, and particularly describing the place to be 
searched, 'and the persons or things to be seized. 


The Suoreme Court has repeatedly made it clear that “searches of 


motor cars must meet the test of reasonableness under the Fourth Amendment 


before evidence obtained as a result of such searches is admissible." Preston 


v. United States, 376 U.S. 364, 366 (1964); Carroll v. United States, 257 U.S. 
132 (1925); Brinegar vy. United States, 332 U.S. 167 (1745). Although questions 


involving searches of motor cars cannot be treated as identical to questions 
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avising out of fixed structures lixe houses, and what may be un unreaso: avi2 


search of a house may be reasonable in the case of a motorcar nevertheless 


the test of the validity of the search of a motorcar is whether it was reasonable. 


Id., 9. 357. 
According to officer Samnson, at the time of the arrest appellants 
Cunningham and Thaxton were standing alongside Cunningham's automobile 


(Tr. 170-175). Accordingly, we submit that under the doctrine announced in 
| 


Preston v. United States, supra, and in Chimel v. California, __U.S. 


23 L. 3d. 2d 625 (decided june 23, 1969), the search of Cunningham's car 
| 

was unreasonable, and the items seized were im roperly admitted into 

| 


evidence. 


As the Supreme Court has explained the “search incident to arrest!! 
srinciple (Chimel v. United States, supra, at 694): 


When an arrest is made, it is reasonable for aS 
arresting officer to search the person arrested in order to 
remove any weapons that the latter might seek to use in order 
to resist arrest or effect his escape. “Stherwise, the officer's 
safety might well be endangered, and the arrest itself. ifrustrated. 
In addition, it is entirely reasonable for the arresting | officer to 
search for and seize any evidence on the arrestee’s person in 
order to prevent its concealment or destruction. And; the 
area into which an arrestee might reach in order to grab a 
weapon or evidentiary items must, of course, be governed 
by a lixe rule. A gunona table or in a drawer in front of 
one who is arrested can be as dangerous to the arresting 
officer as one concealed on the clothing of the person arrested. 
There is ample justification, therefore, for a search of the 
arrestee’s Derson and the area ‘within his immediate control" - 
construing that phrase to mean the area from within which he 

might gain possession of a weavon or destructible evidence. 


' These justifications are absent, the Supreme Court has held, “where 


i 
a search is remote in time or place from the arrest" Preston v, United States, 


supra, at 367. Thus, in Preston where three men had been arrested in a 
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parked car, which later aad besa tow ed to a garage and searched by the police, 
the Court held the warrantiess search to have been unlawiul under the Fourth 
Amendment, rejecting the contention that it had been incidental to a valid 
arrest. 

8/ 7/ 

And, the Court, overruling its earlier Rabinowitz and Rarris 
decisions, held that if the Court were to Dermit as “reasonable” a search of a 
man’s house when he is arrested in it, “'Sourth Amendment protection in this 
area would acproach the evaporation point.“ Chimei, supra, at 6&9. 

*The only reasoned distinction [ between ‘reasonable’ and ‘unreason-. 
able’ searches} is one between a searcn of the person arrested and the area 
within his reach on the one nand, and more extensive searches on the other. ‘! 
id. at 69S. 

As in Preston and Chimel, “The search here went far beyond the 


petitioners[ ] person{s] and the area from within which [they] might have 


obtained either 2 weapon or something that could have been used against 


[them}."" i4., at 697. 


Since appellants were standing outside the car when they were 
arrested, the interior 02 the car was beyond their reach and the search of 


the car, its zlove compartment and its trunk was unlawful. 


United States v. Rabinowitz, 335 U.S. 


Harris v- United States, 321 U.S. 1 
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Here, as we have shown, apellant Thaxton's counsel inoved for 
severance of the counts relating to the theft of items from i“r. Crombie 
apartment {counts 7 and 2} from those relating to the theit from iy urs. Smith's 


apartment {counts 5 and 5). The Court denied this portion of peNinodon to 


sever, and the prosecution sroceeded on counts 5 through > of the indictment. 


Tne indictment, read to the jury, charged appellants with having entered and 
| 


robbed two apartments -- Smith's and Crump's -- in nearby apartment 
buildings on the same date, January 12, 1968. The Government's opening 


remarks to the jury further linked the two thefts. Thus, Government counsel 
stated that the evidence would show that appellants after having broken into 
and robbed an apartment at 3510 in the Greenway apartment complex (fr. $3- 
94), were spotted “across the courtyard, in the general area of 3511 East 
Capitol Street! (Tr. 35). “The evidence will further show,! the prosecution 
continued, “that upon investigation of the building at 3511 Sast Capitol Street, 
again one of these apartment buildings, that things were taken from the 
apartinent of Wir. \ orris Crump’ "(Tr. 26). Government counsel added that 
one of the items taken from Crump's apartment was ®the . 44 caliber English 


bulldog nistol"" which was found, loaded, on appellant Thaxton when he was 


searched by the police officers at the time of his arrest (Tr. $6). 


The prosecution further stated that the evidence would show that 


" 


the srooving of the screwcr drivers’ found in appellant Cunningham's car 


> 


“sitted and matched or was very similar to the mar‘ings on the door and in 


the wood area” of Crump’s and Smith's apartment doors (Tr. $7). Finally, 
the Sovernment indicated its intent to Drove that a>zellants were guilty of 
lary end zrand larceny with resDect to the theit of items from both 


Smith's and Crump’s acartments (Tr. 57). 


At trial, the Government elicited from its witnesses testimony 
which, lixe the ovening statement, linked the two theits. Testimony olaced the 
aspeliants, at the time of the arrest, outside 3511 =ast Capitol Street (Crum)'s 

apartment building}, which was said to be about 72 feet from Smith's apartment 
building (Tr. 126-129, 143, 173-177). Greenway Security Sfficer Givens 
additionally testified that there had been a substantial number of housebreakinzgs 
“our there” (Tr. 133, 146-147). It was not until after this testimony was allowed 
in, over apzellants” objection, that the Government indicated that Crump would 
not be available as a comolaining witness and, consequently, counts 7 and 3 
were droped. 

Appellants then moved to acquit, inter alia, on the ground that 
introduction of the facts surrounding the alleged burglary of Crump’s apartment 
in the indictment, the >rosecutor’s ovening statement, and the testimony 

of the Government's witnesses was prejudicial (Tr. 219-222). The Court 
denied these motions (id. } and instructed the jury that counts 7 and @ had been 
dismissed, that "no testimony or evidence was offered with respect to those 


counts! and that the jury was “not to speculate as to why those counts were 


dismissed” (Tr. 224-225). 


~ 


Appellants contend that whether or not the reZusai to grant severance 


for trial purvoses of counts / and @ was prejudicial, the references made by 


the nrosecution and the witnesses for tne prosecution which linked appellants 
| 
with the robbery of Crum's avartmentwere>rejudicial, and that the error was 


not cured by the Court's instruction that the jury should not speculate as to why 
the counts relating to Crum» had been dropped. | 

“it is a princivle of long standing in our law that aces of one 
crime is inadmissible to prove disposition to commit crime, from which the 
jury may infer that the defendant committed the crime charged.” Srew v. 
United States, 118 U.S. Agp. D.C. Il, 381 F. 24 25, 23 4965} and cases cited 
therein at in. 7; Gregory v. United States, 125 U.S. App. J.C. 149, 369 =. 2d 


185, 189 (1966). 


| 
That evidence of other crimes tends to Drove to the jury that 


appellant committed the crime with which he is charged cannot be doubted. 


And as this Court has noted (Srew v. United States, supra, 331 F. 2d at 
| 

Since the likelihood that juries will make such an 
improper inference is high, courts presume prej udice 
and exclude evidence of other crimes unless that 
evidence can be admitted for some substantial, ; 
legitimate purpose. { Footnotes omitted.] The same 
dangers appear to exist when two crimes are joined 
for trial, and the same principles of vrophylaxis 
are applicable. 


Sven when evidence as to other crimes is properly introduced 


because more than one crime is joined in the indictment, this Court has 


recognized that introduction of such evidence does tend to prejudice the 


appellant: 
Where evidence of more than one crime is offered 
to the jury because more than one crime is charged in the 
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indictment, the evidence as to all crimes charged tends to 
cumulate to Drove each, thus prejudicing the defendant in 
his right to separate consideration of his guilt or innocence 
on each charge. 
Gregory v. United States, supra, 365 F. 2dat 107, citing Drew v. United 
States, supra, H€ U.S. Asp. 3.C. at 17, 331 F. 2d at Sl. 
Consequently, joinder of counts charzing separate crimes is Der- 
missible only in narrowly defined circumstances: 
[ I} £ from the nature of the crimes charzed, it avpears 
that the sree might be able to sresent the evidence 
in such 2 manner that the accused is not confounded in 
his erence and the jury will be able to treat the evidence 
relevant to 2ach charge separately and distinctly, the 
trial judze need not order severance or election at the 
commencement of the trial. 
Drew v. United States, supra, 331 7. 2d at 91-92. 
Given the substantial lixelihood of prejudice to appellants by joinder 
of several counts relating to separate offenses, a likelihood made greater here 
&/ 
because the similarity of the crimes charzed, the record must show that 
the references to the other crime - the theft of items from Crump's apart- 
ment -- had some substantial, lezitimate purpose. Here, however, the Govern- 
ment’s case as to one of the robberies was so weak, it withdrew those counts 
of the indictment from consideration by the jury at the close of the trial. 
Since the Government had by that time linked the appellants with a similar 


the2t committed nearby on the same day, the appellants had already been 


prejudiced. And it may be fairly said that the “primary usefulness of the 


of See Srew, sunra, 331 >. 2d at 


joinder was to support the Government's case as to the robbery : f iurs. 
of 
Smith's apartment. Cf. Gregory v. United States, suvra, 36? B. Zd at 169. 
\ 


The Judge's instruction that the jury was not to speculate as to why 
the counts relating to Crump nad been dropped (Tr. 224-223) did not, we sub- 
mit, mitigate the substantial sossibility that the jury became hostile to 


apvellants or inferred zuilt from belief as to criminal disvosition as a result 
| 


of the references to the Crum? theft. 


For here, the jury was not told to disrezard the testimony relative 
| 
to the Crum» theft because of the Court's position that #no testimony or 
evidence was offered with resvect!! to those counts. See m.9, supra. sven 
if the Court had so instructed the jury, however, such an instruction would 


not be lixely to expunge the testimony from the jurors’ minds. 


“ 'The naive assumption that prejudicial effects can be overcome 


by instructions to the jury * * * all practicing lawyers know to be unmitigated 
fiction. '"! Gregory v. United States, supra, 365 F. 2d 185 at 190, quoting 
STEROLY WONEC Naess SULES: 


from ir. Justice Jackson, concurring in Krulewitch v. United States, 336 U.S. 


, 453. : 


that the later seemins nsly nan ae testimony of the Government’ s witnesses, 
e.g. as to where appellants were first spotted by the officers, must be 

read in the context of these statements. Consequently, it is our Dosition 
that these statements and the testimony did link avpellants with that crime, 
and that the Court's instruction to the jury that "no testimony or evidence 
was offered with respect to those counts" (Tr. 224), does not, we believe, 


accurately reflect the state of the record. 


it 


THE DISTRICT COURT EXRES IN DSVTYING 
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“Whoever shall feloniously take and carry away 
anythins of value of the amount or value of $1C7 or upward, 
including things savoring of the realty, shall suffer imprison 
ment for not Jess than one nor more than ten years. 


. so ' 
Consequently, Min larceny cases it is 2 Dart of the Government s 


tn a ‘ af : “ 
burden to Drove the value of the thing stolen. Brocx Vv. United States (D.C. 


pun. Apps.}, 122 Atl. 24.753 4956}. Since the statute astablishes a diacritical 
amount -- $10. -- between sraad larceny and vetit larceny, the Government 
pas the duty to establish by competent evidence to the satisfaction of the jury 
beyond 2 reasonable doubt that the value of the zoods stolen is $100 or more. 


Brock v. United States, supra; see Ransom v- United States, 119 U.S. App. 
>.C. 154, 337 F. 24 550 1564). Accord: Henry v. United States, 46 App. 3.C. 
=. 459, 461 0513); United States v. Wilson, 204 F. 2d 497, 490-429 

C.A. 4, 1757); Cartwright v. United States, 146 F. 24133 (C.A. 5, 1744). 

The Statute does not define the measure of valuation. (Compare, 
e.g-, 12 U.S.C. . § 64l whe ‘value’ is defined as face, par, or market 
value or cost orice, either wholesale or retail, whichever is greater. > But 
in an analogous case, involving embezzlement, this Court indicated that 


“value! was to be defined as *the actual or market value of the [ property 


: 4 : 
embezzled] at the time of the conversion." Henry v. United States, supra, 


126 - 


Assuminz arzuendo that the items seized were admissible into 


evidence, apvellants contend that their convictions for grand larceny cannot 


allezedly taken from l/rs. Smith's apartment is inadequate to sustain the jury's 
finding that the items were of a value of $100 or more. : 

As shown, the Sovernment aggregated the value of the items 
allegedly taken from irs. Smith's apartment to make Out its case of grand 
larceny. These items, with the excestion of a coat, were of little value, 
ranging in value from $.52 to $15. 3° according to the charge in the indictment. 
The coat, according to the indictment, had a value of $129.2¢. At the trial 
jurs. Smith testified that, in fact, she had purchased the coat more than one 
year before the alleged theft for $135. °C (Tr. 153-154}. Later, over defense 
counsel's objection, the Court admitted into evidence a receipt submitted by 
ivirs. Smith to srove she had vaid $135. 92 for the coat (Tr. 213-217}. 

As we have shown, appellants moved to acquit on the ground that 
the Government had failed to prove the fair mar«et value of the items allegedly 
taken by appellants was in excess of $lo0 (Tr. 222-221). The Court, having 


concluded earlier that it was for the jury to determine the value of the coat 


‘Tr. 216), denied the motion as being without merit (Tr. 222). Subsequently, 


IC7 See also, C.J.S. Larceny § $7 (2)! “Measure of value. ‘In the absence 
Of statutes oroviding otherwise, the measure of the value of a subject of 
larceny is its fair market value at the time and place where the alleged crime 
was committed or at a near-by place similarly situated; and, if an article 
does not have a market value, its actual value must be determined from a 
consideration of all the facts and circumstances in evidence. a 
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the Court instructed the jury to the effect that they could not find anvellants 
guilty of srand larceny unless they were persuaded beyond 2 reasonable doubt 


that the evidence showed the Droperty taken to have been of a value of $loc or 


acs ares ae ~ 2 : AP Os 
more (Tr. 235). Additionally, the Court instructed the jury that if the value 


has not been vroved beyond a reasonable doubt to be a hundred dollars or more, 
then you may find defendants guilty of detty larceny."! (Tr. 236-237). 
Advellants recognize that, ay he jury verdict must be sustained 
if there is substantial evidence, tating the view most favorable to the Govern- 
ment to susvort it. Glasser v. United States, 3b U.S. 60, oc (1942)." 
Campbell v. United States, U5 U.S. Apo. D.C. 30, 316 F. 2d del, 622 (1963). 
And it is true that from the appearance of the coat and ivrs. Smith's testimony, 
the jury could have zuessed at the coat’s value. But women’s clothing quickly 
Gepreciates in value, and . “rs. Smith's testimony, relating as it did to the 
market value of the coat more than a year before the alleged theft did not 


provide the jury with an adequate zuide to the coat's value over a year later. 
ll/ 
As this Court has held: 


‘[G} uilt, according to a basic principle in our 

jurisprudence, must be established beyond a reasonable 

doubt. And, unless that result is nossible on the evidence 

the judge must not let the jury act; he must not let it act on 

what would necessarily be only surmise and conjecture, 

yithout evidence.’ [ Footnote omitted] . 
ii / Camobelf v. United States, ‘sudra, 316 F. Zdat 603, quoting from 
Cooner v. United States, 74 U.S. Ano. D.C. 343, 346, 2c F. 2d 39, 42 


(1354). 


And the testimony as to ae by lv.rs. Smith, who was not qualified 


\% 33/ 


to testify as to the value of the coat, over the objection of defense counsel _ 


was inadequate to nrove that the stolen articles had a value in excess of $1Cv. 


CONCLUSICH 
For the forezoing reasons, it is respectfully submitted that the 


judgment of conviction should be reversed. 


SALA FH E. BECKER 

{Asa0inted by this Court} 

Federal Bar Suilding, Vest 
ei$ H. Street, 1. ¥. 

Suite S52 

Washington, 5.C. 


AUSUST 19569. 


12/ Compare e and contrast Owens v. United States, 115 U.S. App: ACL coe 


318 F. 2d 24, 295 (1963); Young v. United States, SS App. D. C: 19, 299 F. 883, 
004 (1924), ) 
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1962). Cf. ilorman v. United States, 126 U.S. ne 
164, 166, fn. 4, cert. denied, 33 U.S. &0$, cert. denied 
States, 309 U.S. 972. 


13 / Compare Chew v. United States, 12 U.S. App. D. 
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YM THE UNITSD STATES COURT OF APPEALS 
FOR THS DISTRICT OF COLUMBIA CIRCUIT 


SEPTEMBER TSRM, 1969 


HO, 23,074 


UNITED STATES OF AMERICA, 


Appellee, 


District Crim. 276-68 


MOTION FOR A REHZARING EN-BANC 


1: The Appeliant, arthur L. Thaxton., coves this honorable 
Court pursuant to Rule 40, (a); 32 (a) Federal Rules of Appellate 
Procedure for 2 re hearing enbanc in the sbove entitle cause and ; 
addressed to the Court's findings of April 1, 1970. 

: The sole question before the Court st this time for considera- 
tion; Is whether there was probable ceuse for the arrest and search of 
the Appellant’s persons, when such en arrest and subsequent search was 


based solely on an assumption for an unreported offense ? 


of inquiry appellant was observed some distance avay fron ance the 
aforesaid burglary had occured, and a distance of 100 or more feet 


from the arresting officers when one of the employees stated " There 
they are, * (Tr. 39). The Appellant had not been seen entering or 
leaving the dwelling place he was alleged to have entered, but merely ~ 
leaving a small alley way adjacent to another building sone iaistence 
away... However, Officer Sampson by his own admission stépulated 
that a series of burglaries in the general area, and temediately, 
sought out to arrest the eppellant besed on the numerous burglaries 
‘that had occured in the area. (Tr.43). Upon apprehending appellant 
with drawn pistols neither the arresting officer or Mr. Givens had 

@ warrant and no doubt the intentions of obtaining one to make the 
arrest. The subsequent search of the co-defendant's aktonobi le when 
in fact neither of the two appellants had been seen in, or loitering 
about the premises of the building in question nor had knowledge of 
_ the alleged offense that had occured in the general area the arrest 


and search based solely on a suspicion was in violation of the appelant's 


rights under the Fourth Amendment to the Federak Constitution. 
| 


ARGUNENT BY THE APPELLANT 


lll: Thereis, of course, a limited exception to the rule that a 
warrantless search may be vaild only ifi incident to a lawful arrest; 
the Supreme Court has recently permitted police officers to engage in 
a self-protective search for weapons even where there had been no 
probable cause to arrest the person searched. Terry v. Obto, 392 U,S. 
1 (1968). Although the Government here has justified the search on 
the thepry that it was incident to a j;,,¢ul arrest, we anticipate 


RE STATSMENT OF CASS 

Is Appellent Thaxton wes arrested within the District of Coluabie 
January 12, 1968. At the tine of hie arrest, the Appellant and a co- 
defendent vere seen carrying & coffee table to an autoaobile by officer 
William L. Sampson, and ea Mr. Percy Givens, (Tr.34-42). Appellant had 
been observed along vith an unidentified person sometiae earlier that 
@ay leaving the 2 buildng by its rear entrance. (Tr.7) with nothing in 
their defendant's possession. A Hr. Padgett a maintenance employee for 
the Greenway Apartsents dwellings adaitted both on direct and re direct 
testiaony that the sole reason that the person or persons he had ob- 
served leaving tne apertmest builoing was bottomed on the extrene loud 
colored clothing one of the defendants was wearing. The coaplex located 
in Southeast Kashington D.C. is the building in question at this time. 
- In the rear of these buildings there wero several driveways, some 
leading to the aein throughfare and others to a dead end. On this 
particular day several units had been entered and burglarized by parties 
unknown to the ezployees or the arresting officers. (Tr, 10-11-14-29). 

Officer Satpson later during the day received a call directing 
him to analleged Burglary at 3510 4 Streset, Sc. another unit, and 
Located on the premises of the Greenway apartments. Apartment ¢ 101. 


(Tr.34). Upon arrival at this address Officer Saspson entered the 


premises of the aforesaid address and there ascertained that the unit 


had been entered by force and ransacked. (Tr.35) During this period 


(2) 


that they urge, alternatively that the search of eppellants was constitu- 


tional under the doctrine announced in Terry. Consequently, a discussion 


of the decision in Terry is warranted. 

In that case, a detective on a €ovntoun beat which be hed been 
patrolling for many years, observed two strangers proceed alternaterly 
back and forth along an identical route, pausing to stare in the seme 
store window, which they did for s total of about 24 tines. Each 
completion of the route vas followed by a conference between the two 
on a corner, at one of which they vere joined by a third man who left 
swiftly. Suspecting the two men of casing a job, « stick-up, the 
officer followed thea end saw thea rejoin the third man a couple of 
blocks away in front of a store. The officer approached the three, 
identified himzelf as a policeman, and asked thea their names. The 
- gen mumbled something, whereupon the officer patted dow the outside 
clothing of one of the men and found a pistol in his pocket. The 
officer ordered the three into the store, frisked them and seized a 
revolver from a second man's overcoat pocket. In the State Court 
the defense had unsuccessfully soved to suppress the veapons thus 
seized. The Suprese Court upheld the denial of the motion to 
suppress, holding the evidence to be adnissible. | 

Yet in the instance of the appellant's case he was only seen 
by one maintenance employee who at the tine of the obsrvation bg the 
officer and another employee they assumed a8 a face that the two men 


(3) 


were working or doing souething in truck bat prosecuting attorney in 
opening statencsnt told jury that witness had observed them working in 


or loading something into truck and on redirect prosecuting attorney 


in question to witness assumed such as a face, new trial was required. 


It is too well settled to require extensive citation that the con= 
stitutional validity of a search incident to an arrest depends on the 
coustitational validity of the arrest. Beck ve State of Ohio, 379 UeSe 89, 
90-91 (1964); Ker v. California, 37h U.S. 23, 34-35 (1963) and cases there 
cited. And, the lawfulness of the arrest without warrant, in turn, depends 
wpon whether, at tne tine the arrest was made the officer had probable 
cause to maxe it, that is, whether at that moment the facts and circume 
stances within his knowledge and of which he had trustworthy information 
were sufficient to warrant a prudent man in believiny that the suspect 
had committed or was comitting a crime. Peck v. State of Ohio, supra, 

379 U.S. at 91-925 Ker ve California, supra, 374 UeS- at 34-353 Brinevar 
ve United States, 338 U.S. 160, 175-176 (1919). 

The fects here, we submit, do not support the lower court's finding 
that there was probable cauze for the appellants’ arrest. Consequently, 
the Court erred in denying appellants’ motion to suppress the evidence 
seized pursuant to the subsequent search. 

Thus, as showa, supra, at the time of the appellants’ arrest neither 
police officer Sampson nor security officer Civens knew what, if anything, 


had been taken from Mrs. Smith's apartzent (Tr. lil, 166-168). 


rey knew oriy that the door had marks on 4 and appeared to have been 


forced open and taat the contents of the apartment were scattered all 


over the place (id.). 

Neither Givens nor Sampson hed seen the eppellents ia oF near the 
apartment, nor had they any reliable information that either of the ap- 
pellants had been in that acartuent buildinge Nowhere in the record is 
there a detailed account of the content of Padzett's statenent to Sampson 
or his report to Givens (Sec. Tre 123~12h, 169, cf. %)- But, by his own 
testinony Padgett had merely observed appeliants earlier that day in the 
hallway of an adjacent building «= some 30 or hO feet from the building 
4n which Mrs. Smith's apartment was located (Tre 15-16, 102). Padgett 
testified that when he observed the appellants they were not carrying 
anything, that there aro many people walking ia and about these builde 
_ ings durin, the daytime, and there was, he thought, soting unusual in 
the appellants’ being there (Tr. 110, 122, 126). The only atstingushing 
feature about the appellants seeus to have been the fact that one of the 
nen «« Thaxton «= was wearing oranye pants (Tr. 102, cf. 107). 

Similarly, when Sampson and Givens first sbeerved: appelants they 
were about 90 feet away from the building where Mrs. Snith's apartment 
was located (Tr. 127). Appellants were carrying a piece of farnitare at 
the time. Again, the only apparent feature of appellants which attracted 
the officers’ attention was that one of the men was vosring. orange pants 


(CLo 129, 174) 


G) 


Ysrs, os Ww have shown, eopelisat Thaxtoa's counsel = Wed for 
gev~rance oF the coumts relatin to the theft of it-as fron vr. Crwape 
aparwent (com. 7 and 5 ) srom those relating to the theft from «rs, 
Saith’s s-arweat (comts 5 anio ), the Court deuied this portion of the 
notion to sever, ui the prosecution proceeced on counts § through 9 of 
the imict=uent. ‘ch imictuent, reac to she jury, c2=.rsed acpollsats 
with isring entesca ano rottca two apartucate - omith's and <ruxp's - in 
nearby aparzwuts OG ta: sate Sate, January 12, 2543, The Government's 
opening refs5 to ws jury vartaer linxes chs tvo thefts, Thus, voverne 


ment cunwsad siawd time tue Gvic- nce would =rO¥ chat avvellants after having 


troken into amt Forced af apartgent at 3510 in th- Ureenway srertent 


SORPALA (6 TOFS—FiJyp WETE SPCLWG SCTOSS tte courtyarc, in che yenercd 
arca Gi 3522 ast Caviteh Street (ire FJe “be evidence will further 
Sind, EO PTOScusias coutiuet, that upon investisstion of the tutla= 
fing at 3612 cost -ssitel treet, aguin on of these snarenent balicicns, 
that shings vers waxen fros tre eperta-nt tuilcinys, that things wery taken 
fros. tc epartxcut cf Kr. ccrris vrap (tre%t). “covormert .om\ecl acied 
thet oue ai tie itcas taxen Irom Crucn's apertern’? was the ot) caliter 
Snglish tuii.cg pasta} wikich was tound, loaded, on appellant shaxton 
when he was acarclat by the police officers at the tize of nis arrest 
(tr.%). it is @ principle of long standing ia our low thet -vicsnce 

ef one criuo is inuuniszitie to prove discosition to comdt criua, frow 
which the jury may daier thar the defen ant cozitted the crize -har;;ed. 
irew Ve United otutes, 113 J.5. ADD. Peo%e Uy 331 Fe 2d BS, 9 (1965)) 


end cascs citod th rein at fo, 73 Gregory Ye ‘Inited States, 125 U.S 


(6) : 

Appe DeC. Wi0, 369 Fe 2d 135, 189 (1956). That evicence of other crines 
tend to prove to the jury that appellant comitcec the crins vith which 
he is chare.d cannot be doubted, And as this Court has noted (Drew ve 
United States, supra, 331 F. 2a at 89-90): Thus giv n tho substantial 
Mikehood of vrejindice to apoellants by joinisr of several counts treo 
lating to soparate offenses, a likelihood made greater here pesuse the 
similarity of the erines charged, the record musi show that tine refere 
ences to the other crizre- the theft of itens from Crum's apartaent ~ 
had some substantial, legitimate purpose, Fere, however, the Cevernnent, 
case a3 to one of the rotteries was so weak , it witherey those counts 
of the incictment fram consideration by the jury at the clone ox the 
trick. Sinen the Government had by that time Linked the aope2iant vith 
a siistlar theft corritted nearby on the same cay, the apoetiants hac 
@lroady teen prejudiced, And it may be fairly saic that the vrivary 
usefulness of tha joinder was to suspest the Covermecnt's case as to 
robbery of Yrs. Snith's apartrent. Cf, Gregory ve United Sis SUDYR, 
369 F. 2d at 129, | 

Appellants recognise that, (T)he jury vercict must be castained 
£f there is substantial evidence, takin: she view 20st faverabl: +0 the 
Governm nt to support it, Slagser v. United States, 315 5.S. 69, 39 (1942). 
Campbell v. United States, LIS U.S. App. Deve 30, 316 Fe2d sa, 682 


(1963). And 4% 4s true that from the appearance of th coxt and “*r3. 


Smith's testimony, the jury could have guessed at the coat's value. Dut 


(7) 
women's clothing quickly depreciates in value, and Mrs. M,Snith's 
testimony, relating as it did to the market value of the coat more than 
a year before the a-leged theft did not provide the jury with an ade- 
quate guide to the coat’s value over a ycar later. 

And the testimony as to the value by Mrs. Smith, who was not qualified 
to testify as to the value of the coat, over the objection of defense 
ecunsel was inacequate to prove that the stolen articles had a value in 
excess of $ 100. Compcre and contrast Owens ve. United States, 115 U.S. 
App. PC. 233, 313 Fe2d 20k, 205 (1963)3 Young ve United States, 55 App. 
DeCeo 19, 299 F_853 83: (192k). 


CONCLUSION 


Wherefore, the appellant respectfully prays for the granting of 


the motion for re-h-aring en-benc. 


Respectfully submitted, 


Arthur L. Thaxton 
Appellant 
Lorton, Virv-inia 


CERTIFICATE OF SERVICE 


I, Arthur L, Thaxton, the appellant in the above cause do certify that 
I have miled the J.S. Attorney a copy of this motion by dcpositing a 
copy into the U.5. “ail addressed to the U.5, District Courthouse in 
Washin;gton, fe. 
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quate guide to the coat's velus over e ysar later. 


And the testinony az to the value by Hre. O=iti, who wes not qualified 


to testify es to ths waluc of the cout, over tre ob ccticn ot csfense 
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Wherefore, the anprellant respectfully prays for the granting of 
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INT AODUCTICN 


Tunis reply brief is addressed to three contentions of the 
Government, which the defendants do not believe are supported 
ia lew or fact: that there was probable cause ior the arrest of 
defendants; that the warrantless search of defendant Cunningham's 
ce: was lawiul; and that the Government proved peyond a ceasonable 


doubt that defendants were guilty of grand larceny. 


ARGUMENT 
I 


The District Court erred in finding probable cause 
for arrest: there were no circumstances known to 
Sampson and Givens prior to the arrest of the 
appellants which would have afforded "’a reasonable, 
cautious and prudent peace officer’ with experience 
and training probable cause for the arrest. 
1/ 
Notwithstanding the finding of the trial judge, notwithstanding 
z/ 


the cases cited by appellants and the Government in their brieis, 


T/ Im finding that there was prosaple cause for arrest of the appellants, 

The District Court stated as follows (Tr. 65): 
{Bjased on the totality of all the circumstances, the police 
acted prudently and reasonably. They knew that a robbery 
had just taken place, they knew that the particular apartment 
complex was having rooberies all tae time. They had a 
description of the people that leit the adjacent apartment 
building at the time the robbery at 3510 A Street occurred. 
And while they were discussing this matter, they see these 
sa:ne two individuals, with distinctive costumes, walking out 
the apartment house, across the courtyard, toting a piece of 
furniture. 


It seems to me that it would have been utterly imprac- 
tical for them to have been required to obtain a warrant. It 
would have been dangerous for thern to do it, and there would 
provably be a loss of the evidence. 


2/ Appellants’ 8cief, pp. 14-12. Appellee's Brief,pp. o-9. 


and notwithstanding the fact that a gun was found on tne person of 
appellant Thaxton and stolen goods were ee in the automobile 
of appellant Cunningham after the ee reassert 
that there was nothing in the conduct of the appellants nor in the 
circumstances within the knowledge of Civens and Sampson which 
could have afforded "a reasonable, cautious and prudent peace 

4 
officer" with experience and ee cause to approach 
the two appellants, as they were putting a piece of furniture into a 
car, with drawn revolvers, and to place them under arrest without 


prior enquiry as to what they were doing. 


A Critical evaluation of the Government's recapitulation 


of the facts in support of its argument that there was probable cause 


corroborates appellants’ contention. The Government notes that 


Officer Sampson found out that there was a robbery at 3519 A Street, 


and that 


{f]rom his conversations with Security Cificer Givens and 
Ricky Padgett (sic), Officer Sampson knew that two men, 

one of whom was wearing distinctive clothing, had been seen 
in the immediate area within the past hour (Tr. 3v-37). And 
within minutes after arriving on the scene, Oificer Sampson 
saw two men, whose clothing matched the description given 
by Givens and Padgett, carrying a piece of iurniture near 
the entrance of the 3511 East Capitol Street building (Tr. 39- 
42, 174-17). 


4/ This is the standard set forth in Sailey v. United States, 
12s U.S. App. D.C. 354, 357-353, 339 F. 2d 205, 306-300 (1957). 


Appellee's Brief, p. 9. Appellants respectfully submit that there 
was nothing that Padgett or Givens could have related which would 
have given probable cause to believe defendants had robbed irs. 
Smith’s apartment and there was nothing unusual in two men carrying 
furniture from 351i Zast Capitol Street which could have reasonably 
caused Sampson to suspect them of robbing -irs. Smith's apartment 
or tO arrest them. 

~ hat was it that Padgett could have toid Givens or Sampson 
that would have furnished them probable cause for the arrest of 
the two appellants wno Sampson, while standing with Givens in 
front of 3510 A Street, saw in front of 3511 East Capitol Street 
carrying furniture? As pointed out in Appellants’ Brief, p. 15, 
at trial and during the hearing on the motions of the defendants, 
the Government did not choose to detail what Padgett said to Givens 
and Sampson before the arrest was effected. (See Tr. 123-124, 
159, Ci. 36). hat Padgett in fact could have related to Sampson 
and Givens is clarified by his own testimony of what he saw on the 
day in question. Padgett testified that he had seen appellants, not 


in the apartment building of irs. Smith at 3510 A Street nor in the 


apartment building in front of which they were spotted by Givens 


and Sampson, but rather in another building next door to 3510 A 
Street (Tr. 15-16, 101). And Padgett further testified that there 


was nothing unusual about the appellants’ being where they were, 


that they were not carrying anything, that many people waled in 
i 

and out of the 7Z-building complex during the day whom Padgett 

did not recognize, and that the only distinctive thing about the two 


| 
appellants when he saw them was that one was wearing orange 


pants (Tr. l0,111, 6, 103, Cf. 107). : 

Thaxton's distinctive dress and the fact that Padgett had 
seen defendants earlier in the neighborhood -- behaving swe 
ciously -- were the only things which in any way linked defendants 
to the crime. That this link was too weak to support their arrest 
is Obvious from its very formulation. Nor was there any later 

| 

occurring event from which this Court could find Sampson had 


probable cause to arrest defendants. 


The Government has tried to patch up the link by under- 


scoring two bits of ambiguous record testimony and using them to 


cement the case. 

First, it is suggested that as Officer Sampson pulled up 
in his patrol car just before the arrest of the two appellants, he 
noticed Thaxton "attempt{ing] to get to" something, which later 
turned out to be a loaded revolver, and Cunningham trying to 
dispose of burglary implements. Appellee's 3rief, pp. 5, 5, 9; 
and second, it was suggested that prior to the incident in question, 
“there had been a ‘field day’ as far as burglaries” occurring in the 


72-building apartment complex, Appellee's Brief p. 5. 


~ hether or not proof of these two suggestions would supply 

what is needed for the Covernment to make out a case of probable 
2/ 

cause is not the question. Soz as, we show below, the record 
does not support the Government's assertions that these two 
cizcumstances existed. 

Concerning the first suggestion of the Government, appellants 
emphasize that in all of the testimony at the suppression hearing 
by Sempson and Givens, which is quite extensive concerning events 
jeading up to the arrest of appellants (Tr. 65-v., 42-40, 55, 36-S1), 
only once was mention made of any attempt by Thaxton to get a 


revolver, and that was as an afterthought by Sampson (Tr. <0): 


3. What, if anything, did you find on the immediate 
person of any one of them? 


“hen we searched the one, with the loaded 

.44 caliber gun, which he pulled out, which, 

in my opinion, he was attempting to get to when 
we pulled up. 


This statement by Sampson is somewhat ambiguous: “when we 
pulled up” may refer in time to when Sampson and Givens approached 


the appellants after the arrest was made, or, as the Government 


———— ae 


S/ Vf course, insofar as the Government's second suggestion 

is concerned, relating to the number of burglaries that occurred 
in the area of the arrest, the Government's position is not only 
novel, out clearly unconstitutional as well. The suggestion seems 
to be that the standard for finding probable cause in the area of 
appellants’ arrest is lower than the standard elsewhere in the City. 
lf the Government's position were well-founded, good citizens 
should fear lest they be arrested for treading in high crime locales 
of the city, particularly when they are sartorially unconventional. 


contends, when Sampson and Givens were drawing near the appellants 
while in the patrol car. But even if Sampson meant what the 
Government contends he meant, the implication of that Brateriene -- 
that Sampson only became suspicious enough of the appellants to 
emerge from the patrol car with guns drawn after the alleged 

| 
attempt by one of the appellants to retrieve his gun -- is contra- 
dicted by other testimony of Sampson. First, it is clear that 
Sampson and Givens decided to place the two appellants under 
arrest from the moment that the appellants were seen in front of 
3511 East Capitol Street by the call that was put through to the 
dispatcher (Tr. 43). Second, during the entirety of his description 
of appellants’ activities prior to their being placed under arrest, 
Sampson in his testimony mentions only that the two appellants 
were busily engaged in placing the furniture into the car; it was 
only when he was describing his frisk of appellant Thaxton that 
Sampson parenthetically mentioned that Thaxton had made a 
move prior to his being under arrest. Third, in his testimony 
during the trial, Sampson did not so much as mention any : 
suspicious moves by appellant Thaxton prior to arrest, even when 


subjected to intensive questioning by counsel concerning the 


arrest (Tr. 177-178, 201-202). And Givens never corroborates 


Sampson's alleged observations. 
Concerning the suggestion that Cunningham was seen 


disposing of burglary implements by Sampson as the patrol car 


-6- 


v7 pulling up to the two appellants, first, this testimony of 
Sampson came late in the trial, well after the trial judge found 
probable cause for arrest. Therefore, it could not have been 
considered by the judge in his denying appellants’ motion to 
suppress. Second, Sampson contradicts himself after saying 
that he saw Cunningham throw screwdrivers away while the two 
appellants were carrying furniture: 


Q. What, if anything, did you see with respect 
' to these two subjects and that car, sir? 


A. When I started to approach the car, one of 
_ the subjects observed us, and I noticed him 
go like this with some articles in his hand 
which appeared to be screwdrivers, and so 
forth (indicating). 


Q. You weren't sure at this time? 


A. No, sir. I hadn’t the slightest idea what 
they could have been. (Tr. 177-178). 


Third, at the suppression hearing and during trial, Givens no 
where corroborates Sampson’s alleged observation (Tr. 65-66, 
129-130), and infact, Givens contradicts Sampson’s testimony 
that both appellants were out of Cunningham's car when the 
patrol car pulled up (Tr. 66, 178). Fourth, observing a man 
throwing objects onto the ground, in these circumstances, adds 
nothing to resolving the question of whether appellants’ activities 
afforded Sampson probable cause for arrest, even if he made 


the observations which he claims. 


-7- 


6/ 


As for the second suggestion of the Government it is 
simply not supported by the record. Appellee's quote of Otticer 
Sampson is taken out of context, and in any case, is controverted 
by later testimony of Givens and Padgett. : 
It is not clear that Sampson meant to say that he understood 
before arresting appellants that there were many burglaries in 
the particular apartment complex which was the scene of the 
arrest. The prosecuting attorney's leading question and Sampson's 
response are as follows: | 
Q. Before you made the arrest, had you received 
any prior information as to a burglary in this 
apartment complex ? 

A. Yes, sir. We had a field day as far as — 
burglaries there, They were happening — 


throughout the area. We had a heck of alot 
of that (Tr. 43). 


Sampson's second sentence might well have modified the first, so 
that he was referring to robberies in “the area” rather than the 
apartment complex. Nevertheless, if Sampson meant that there 
were numerous prior burglaries in the particular block where 


Mrs. Smith's apartment is located, his statement is contradicted 


later by testimony of both Padgett, and Givens (Tr. 116, Cf. 140, 
| 


146-147). 


nn | 
6/ The second suggestion of the Government was specifically 
Tnentioned at the conclusion of the suppression hearing by the 
judge below; the first was not. See note 1, supra. 


-8- 


Unlike the circumstances in Terry v. Ohio, 392 U.S. 1 
(4968), the case at bar involves an arrest rather than a "stop and 
frisk..”. However, the standard set forth by the Supreme Court in 
Terry, already cited in Appellants" Brief,p. 17, is a fortiori 
applicable to the determination of whether there is probable cause 
for arrest. Appellants respectfully submit that in view of the 
argument just set forth, there has not been an adequate evaluation 


of "the reasonableness of a particular search or seizure in light 


of the particular circumstances." Terry v. Ohio, supra, 392 U.S. 
7/ 


at 21.— 


0 


Assuming that there was probable cause for arrest, 
the scope of the search of appellant Cunningham's 
automobile was unreasonable under applicable 
caselaw. 


Appellants rest on their argument that under Preston v. 
United States, 376 U.S. 364 (1964), and Chimel v. California, 
395 U.S. 752 (1969), the search of Cunningham's automobile was 
unreasonable, even assuming for purposes of argument that there 


was probable cause for arrest. Appellants’ Brief, pp. 18-20. 


7/ Note that in the District Court finding of probable cause for 
arrest, quoted supra, note 1, the judge mentioned as grounds, inter 
alia, that "the particular apartment complex was having robberies 
all the time." This statement, as already noted, was subsequently 
controverted. The other suggestion of the Government, the alleged 
suspicious move by Thaxton before his arrest, was not mentioned 
by the trial judge in his findings and, we submit, for good reason. 
It was too ambiguous and too contradicted by other testimony to 
have been relied upon. 


-9- 


However, the Government in its brief asserts that the standards of Chi- 


mel should not be applied to this case because retroactive application 


should not be extended to Chimel. Appellee's Brief, pp. 1-12. 
Appellants respectfully submit that the Government's argument 
against retroactive application of Chimel, and concommirant 
reliance on Adams v. United States, 118 U.S. Appl. D.C. 364, 
336 F. 2d 752 (1964) and the Adams progeny is inappropriate. 

' The Court in Chimel indicated that it was not, in rejecting 
the principles enunciated in Harris and Rabinowitz — adopting an 
altogether new and unexpected approach. Those cases, the Court 
said in Chimel, have been subjected to question in the Court's 
more recent decisions, 395 U.S. at 760-765, and “have been the 


subject of critical commentary for many years, and have been 


| 
relied upon less and less in our own decisions" 395 U.S. at 768. 


ee | 
The Court in Chimel was not stating a new principle; it was clar - 

| 
ifying a position it had held for some time. 


The two cases of other jurisdictions cited by the Govern- 


ment in support of its position, People v. Castillo, 80 Cal. Rptr. 
10/ | 
211 (Ct. App. 2d Dist. 1969) and Scott v. State, 256 A. 24/384 


| 
8/ Harris v. United States, 331 U.S. 145 (1947). 
9/ United States v. Rabinowitz, 339 U.S. 56 (1950). 


19 The position of the intermediate appellate court in California 
has since been adopted by the State Supreme Court against strong 
dissent of Peters, J., People v. Edwards, -- AC --, 80 Cal. 
Rptr. 633, 458 P. zd 9). 
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(Cr. Spec. App. i S. 19>), expressly or i:mplieciy dem, met 
the "writing was on the wall” as the words of the Supreme Court, 
just quoted, make clear. See Von Cieff v. New Jersey, 375 U.S. 
§14, $17 (1969) (Concurring opinions of Harlan, J., dicta for applying 
Chimel to pending appeals). 

Taus, Linkletter v. walker, 381 U.S. 61¢ (1765), Tehan v. 
Snort, U.S. 206 (1366), Desist v. United States, 374 U.S. 244 
(1565) and other Supreme Court cases pern:itting prospective 
application only are not relevant to the question of whether Chimel 
should be applied retroactively. As was stressed in Tehan v. Shott 
{applying Griffin v. California, 360 U.S. 609 (1555), prospectively], 
the states had relied on the constitutionality of commenting on the 
failure of 2 defendant to testify for over 50 years since Twining v. 
New Jersey, 2il U.S. 76 (1908). Twining, the Court said, had 
been repeatedly affirmed Ly the nigh court and was of unquestioned 
legitimacy, 382 U.S. at 417. No such sanctity has been accorded 
United States v. Rabinowitz, 339 U.S. 56 (1950), upon which the 
lawfulness of the search of Cunningham’s car must ultimately rest 
and which was overturned by Chimel expressly. 

Confronted with this argur:.ent, the Government may yet 
assert that notwithstanding this “writing on the wall," supra, 


this Court expressly authorized searches such as this one in 


Adams v. United States, supra, and the Government ere relied 


on this authorization. Appellants respectfully submit that if there 


was such reliance, unlike the states’ reliance on Twining v. 
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New Jersey, supra, the reliance on Adams was not on a Supreme 


Court case, nor, in the face of doubt about Rabinowitz, was it 


in "utmost good faith." Cf., Tehan v. Shott, 382 U.S. 406, 417 


While we recognize that a line must be drawn between 
prospective and retroactive application of new principles of law 
enunciated by the Supreme Court, we have shown that the Supreme 
Court in Chimel was merely clarifying and reaffirming earien 

| 
doctrine on the appropriate scope of warrantless searches. To 
the extent that the Government attempts to limit application of 
Chimel to this case, therefore, it tries to limit too narrowly 
the clearly intended scope of Chimel and the earlier cases upon 


which that decision was based. 


Il 


There was no appropriate legal standard of valuation 
given the jury whereby it could measure value and 
therefore, the statute is void for vagueness. | 


In the face of the Government's marshalling of values, 


appellants still rely on their original argument that there was 


insufficient evidence to establish that the fair market value of the 


ly Rodgers v. United States, D.C. Cir. No. 21, 725, decided Oct. 
6, 1969, recognized at p. 3, n. 3 that conducting a search incident 
to an arrest has been increasingly "called into doubt." Appellants 
respectfully submit that the doubts were significantly great with 
Preston, and have increased since then. The Supreme in Chimel 
Clearly disapproved of the lengths to which the prior allowance of 

a “search incident to arrest" was carried in other situations in 

the District of Columbia. 395 U.S, at 765, n. 10. 
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property stolen was in excess of $100. Appellants’ Brief, pp. 22-29. 
Appellants further submit that with the evidence admitted by the 
trial judge and with the failure of the trial judge to adequately 
charge the jury, it is impossible to determine whether the jury 
even considered the value of the stolen property as measured 

by its fair market value. Appellants submit that the inadequate 
charge, as well as the “no holds barred” standard applied by 

the trial judge to the admissibility of evidence of value, derives 
from the unconstitutionally vague nature of the statute, which 
affords no measure of eee 


The charge of the trial judge concerning valuation of the 


stolen property was as set forth in Appellants’ Brief, p. 13. 


Without any method of valuation set forth in the trial judge's 


instruction, the jury could have adopted any number of possible 
measures of valuation, including replacement value, wholesale 
value, retail value, original value, fair market value, or even 
sentimental value, And in fact, during the course of the trial, 
the jury was permitted to hear testimony about many of these 
measures. For example, at onc point at trial, the judge per- 
mitted into evidence over counsel's strenuous objection a 

12/ Compare with McKinney's Consol Laws of N.Y., Ann., 


Penal Law § 155.20, and 18 U.S.C. § 641, where “value” is 
defined. 


| 
a receipt whicu included hearsay evidence of the original retail 


13/ 


price, and the original “sale” price. — 
137 The proceedings were as follows: 


Q. Do you have a receipt for the purchase of this coat, 
Mrs, Smith? 


A. Yes, Ido. 
Where is that receipt? 


Right here. 


What does the receipt show for the cost of this coat? 


. The receipt shows that it was a $180 coat, purchased 
for $135. 


MR. NUNZIO: Your Honor, may this receipt be marked as 
Government Exhibit No. 13? 


THE DEPUTY CLERK: Government's Exhibit No. 13 marked 
for identification. 


[Government's Exhibit No. 13, receipt for coat, was marked 
for identification. ] , 


[The exhibit was shown to defense counsel. ] 


MR. NUNZIO: Your Honor, at this time Imove that this 
receipt be moved into evidence. 


MR. WINTER: May we approach the bench, Your Honor? 


[AT THE BENCH: ] 


MR. WINTER: Your Honor, I am going to object to ) this receipt 
as being hearsay, the fact that the coat is worth $180. | 


MR. NUNZIO: She paid $135. She testified that she did in fact 
pay $135 for it. 


MR. BUNN: Of course, it is not her handwriting on there 
or anything. 
MR. NUNZIO: It is a receipt. 


MR. WINTER: This says $180, you are getting it wholesale 
for $135. (continued on next page) | 


In view of the charge to the jury and of the varying measures 
of. valuation brought to the attention of the jury during trial through 
prejudicial hearsay evidence, appellants respectfully submit that 
even if there were sufficient evidence for a reasonable person to 
conclude that the fair market value of stolen property exceeded 
$100,~ there is nothing to ensure that the jury applied a fair 
market value measure of valuation in finding appellants guilty of 
grand larceny. And without some measure of valuation prescribed 
by the statute, 22 D.C. Code § 2201 (1967), appellants suggest that 
the statute is void for vagueness. 

The constitutional infirmity of a vague statute was expressed 
clearly in Lanzettav.New Jersey, 306 U.S. 451 (1939), as follows: 

[A] statute which either forbids or requires the doing of an 

act in terms so vague that men of common intelligence must 

necessarily guess at its meaning and differs as to its 
application violates the first essential of due process of law. 
306 U.S. at 453. Many vagueness cases which have ceme before 


the Supreme Court have been subjected to particular scrutiny 


because of an infringement on First Amendment rights, E.g. Cox 


vy. Louisiana, 379 U.S. 559 (1965), Thornhill v. Alabama, 310 U.S. 


88 (1940). However not all cases striking down statutes as 

oe a ee 

13 / Cont'd 
THE COURT: I will overrule the objection and will admit it. 
{END OF THE BENCH CONFERENCE, ](Tr. 212-213) 


14/ And appellants do not by any means concede this point. 


-15- 


unconstitutionally vague involve First Amendment rights, see, 
Ashton v. Kentucky, 384 U.S. 195, 200, n. 1 (1966); the reason 
is that one of the purposes of the void-for-vagueness Becta is 
to reduce the possibility of judges’ and jurors’ acting without any 
prescribed legal standards. As Anthony Amsterdam stated in his 
classic article on the doctrine, ! 


One basic need in adjusting conflicting public and 
individual interests is to assure responsible control 
over the scope and probable regularity of exercise of 
governmental force. Under a system of legislated,’ 
published laws, that scope and probable regularity will 
be mediated by words; and void-for-vagueness theory 
purports explicity to regulate the permissible degree of 
ductility of words. 


The Void for Vagueness Doctrine, 109 U. of Pa. L. Rev. 67, 


(1960). 

In fact, in the recent case of Giaccio v. Pennsylvania, 
382 U.S. 399 (1966), the Supreme Court was confronted with a 
situation of standardless action by a jury which is strikingly 
similar to the lack of a standard measure of valuation in me case 
at bar. : 
In Giaccio, the state statute permitted a petit jury to 
impose costs on an acquitted defendant in a misdemeanor a 
No standards were prescribed as to when costs should be imposed, 


although the state courts had formulated a rough standard, using 


sometimes contradictory terms describing the type of behavior 
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of a defendant which would warrant the imposition of costs. The 
Court said: 


It is established that a law fails to meet the requirements 

of the Due Process Clause if it is so vague and standardless 
that it leaves the public uncertain as to the conduct it 
prohibits or leaves judges and jurors free to decide, without 
any legally fixed standards, what is prohibited and what 

is not in each particular case. 


= = * 


Certainly one of the basic purposes of the Due Process 

Clause has always been to protect a person against having 

the Government impose burdens upon him except in accordance 
with the valid laws of the land. Implicit in this constitutional 
safeguard is the premise that the laws must be one that 
carries an understandable meaning with legal standards that 
courts must enforce. 


382 U.S. at 402-403. 


Perhaps the main reason why it is so difficult to det¢rmine 


whether the stolen property is of a value greater than $100 in the 


instant case is that there are no standards, either enunciated by 
the trial judge in his instructions to the jury or set forth in the 
statute, whereby the value of the property can be measured. 

Here, as we noted in our opening brief, the statute sets a dia- 
critical amount -- $100 -- between petit larceny, a misdemeanor, 
and grand larceny, a felony. Under such circumstances, the jury 
has been permitted to determine whether appellants were guilty 

of a felony or of a misdemeanor, a matter which appellants contend 
should not be left to the whim of jurors but rather should be 


prescribed by definitive, reasonably ascertainable standards 


=a 


against which the legality of the jury determination can be tested. 
| 


Accord, Herndon v. Lowry, 301 U.S. 242, 263-264 (1937). | 


CONCLUSION 


For the foregoing reasons and for the reasons set forth in 


Appellants’ Brief, it is respectfully submitted that the judgment of 


conviction should be reversed. 
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